
In a recent SHRM article, 

Matt Gonzales considers 

whether employees know 

how to report miscon-

duct.* It’s a good question 

to ask. An additional ques-

tion is, “Are they comforta-

ble reporting misconduct?”  

In a 2023 survey of over 

2000 employees by HR 
Acuity, over half of them 

reported instances of inap-

propriate behavior at work 

(the majority of which in-

volved bullying, sexual har-

assment, racism, and agism) 

and only 58% said that they 

reported it. This is down 

from 64% in 2019. Employ-

ees not only need to know 

how to report misconduct 

but they also need to trust 

that they can do so without 

repercussions and that the 

system works. The crux of 

the trust issue is not only if 

they will make a report but 

also if they are willing to 

stay at an organization 

where they do not feel 

comfortable making a re-

port. It also impacts their 

willingness to refer appli-

cants to the company. HR 

Acuity further found that if 

they experienced an issue, 

only 22% said they would 

recommend their company 
to others. If they knew of an 

issue and it was investigated, 

that number jumped to 48%. 

If the issue was resolved, 

then the number jumped 

further to 56%. Some em-

ployees were unaware if 

there was an investigation 

(21%). This points to an 

opportunity for improved 

communication that could 

increase employee retention 

and employee recommenda-

tions. Additionally, employ-

ees are more likely to re-

port if there is an anony-

mous reporting option. This 

can make the investigation 

Impact of the Latest NLRB Decision on Policies 

Whether unionized or not, 

all employers who are cov-

ered by the National Labor 

Relations Act (i.e. all US 

employers except federal 

or state governments, rail-

roads, and airlines) are still 

impacted by decisions that 

the NLRB makes. In sum-

mary the NLRA protects 

workplace democracy by 

providing employees at 

private-sector workplaces 

the fundamental right to 

seek better working condi-

tions and designation of 

representation without fear 

of retaliation. For the full 

act go to NLRA. The latest 

decision (outlined in bullet 

2 of the side column) can 

affect a variety of employ-

ment policies that have 

been legally acceptable 

 for years.  

While this new decision is 

likely to be appealed, it can 

take months or years to 

move through the courts.** 

Meanwhile, the decision 

stands. Handbooks and poli-

cies that were written under 

prior NLRB rulings will need 

to be reviewed. If there is a 

legal claim about a policy, 

under the new ruling, the 

NLRB will likely find that the 

policy has a reasonable ten-

dency to diminish an em-

ployee’s ability to exercise 

their NLRA rights. Employers 

will then need to prove that 

the policy advances a legiti-

mate and substantial busi-

ness interest that cannot be 

accomplished by a more 

narrow policy. According to 

Spanos, an employment 

HR Trends: 

• On August 3, U.S. 

Immigration and Cus-

toms Enforcement 

(ICE) announced a 

pilot program for small 

employers to remotely 

verify I-9 documents, 

similarly to E-Verify. It 

would not be available 

to E-Verify emploeyrs. 

• The National Labor 

Relations Board 

(NLRB) has begun 

reviewing/reversing 

past decisions includ-

ing such areas as inves-

tigation confidentiality, 

non-disparagement, 

and outside employ-

ment. These changes 

tilt  the balance to-

ward employee rights. 

• A group of three bi-

partisan US House 

Representatives have 

introduced the Can-

nibis Users Restora-

tion of Eligibility Act

(CURE) that will allow 

marijuana users to be 

eligible for federal 

employment/security 

clearance. New and 

rejected applicants 

from as far back as 

2008 would be consid-

ered under this act. 

• There are three states 

who currently have no 

public cannabis access 

program—Idaho, Kan-

sas, and Nebraska. 

While laws vary from 

state to state 23 states 

allow medical & recre-

ational cannabis, 15 

allow medical only, 

and 9 allow CBD or 

low THC products. 

For a source map of 

this breakdown see 

The State of Marijuana 

Laws. 
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There is always light. If only 

we are brave enough to see it. 

If only we are brave enough to 

be it. — Amanda Gorman 
attorney in Atlanta, the 

policies that will most likely 

require review are social 

media, restriction of criti-

cism of the company or its 

products, insubordination, 

incivility, confidentiality of 

investigations and com-

plaints, restrictions of cam-

eras or recording devices in 

the workplace, safety com-

plaint restrictions, record-

ing meetings, restricting 

use of company communi-

cation resources, re-

stricting meetings with co-

workers or circulating peti-

tions, and limiting com-

ments to media or govern-

ment agencies. Spanos also 

recommends consultation 

with legal council for this 

review/revision.                  

In the Stericycle of Balti-

more case where the latest 

NLRB ruling was made, the 

rules in question related to 

all the policies previously 

listed. Some specifics in-

clude use of personal elec-

tronic devices to break 

times and requiring phone 

and email usage to be in-

frequent and limited to 

urgent communication 

with family members. In 

light of all this employers 

can look at their policies 

with an eye to providing 

specific examples of what 

is and is not acceptable to 

ensure that what is prohib-

ited is defined as narrowly 

as possible in response to a 

genuine business need or 

goal.^ 

nues are open and availa-

ble. 5. Foster a culture of 

trust for employees to feel 

safe and respected. Some 

things to consider when 

conducting an investigation 

are: • Conduct a thorough 

initial interview of the 

accuser or witness, if not 

anonymous. Ask open-

ended questions of who, 

what, when, where, how, 

how often, and why. Then 

ask, “Anything else?” • 

Take action that prevents 

further damage until the 

investigation is complete, 

e.g. separate the parties, 

etc. • Speak to all perti-

nent parties and remain 
neutral and respectful. • 

Document thoroughly. • 

Close the loop with all 

who need to know when 

the process is complete. • 

Follow up on the effective-

ness of the action taken 

and be alert to retaliation. 

more difficult, but it’s im-

portant to remember that 

when the EEOC receives a 

complaint they could con-

sider the employer culpa-

ble if they knew or 

SHOULD have known 

about the issue. So, finding 

out is more important than 

knowing who made the 

report. Here are some 

steps you can take: 1. En-

sure that employees are 

aware that misconduct is 

taken seriously. 2. Hold 

violators accountable for 

their actions. 3. Create a 

safe environment where 

employees are protected 

from retaliation for report-
ing inappropriate behav-

iors. 4. Help encourage 

employees to report mis-

conduct. Clearly communi-

cate steps for reporting. 

Provide more than one 

avenue for making a report 

and assure that those ave-
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