HOT
SHEET

Volume 9, Issue 10
October 25, 2022

HR Trends:

e HR experts find in this
increasingly hybrid
workplace environ-
ment that organiza-
tions who are able to
manage by objectives
and deliverables as
opposed to time
worked will be much
more successful.

e According to The
Harris Poll, as of May
2022 40% of workers
surveyed have ‘side
hustles’ or second
jobs—up from 34% in
December 2020.

e SHRM research sug-
gests that 24% of em-
ployees have experi-
enced political affilia-
tion bias at work
(either positive or
negative) and 20% of
respondents say that
they have experienced
negative behaviors
from their co-workers
or peers due to politi-
cal alliances.

o Some legal experts say
that employee legal
charges arise more
often from failed rela-
tionships than from
what the employer did
wrong. When choos-
ing an employment
attorney, make sure
you choose one who
understands the im-
portance of rapport
and relationship.

e The Adecco Group, a
leading recruitment
firm, found that 75% of
employees in 25 coun-
tries want to stay with
their current compa-
nies; most would stay
if there were growth
opportunities.

*SHRM, 7rends in Accommodating Employees with a
Disability, Shepherd, Leah, October 12, 2022.

Until recently the number |
physical disability for which
employees have requested
accommodation has been
back pain. Since COVID,
the growing disability has
become Long COVID and
it could become the new
number |.* There are state
and federal laws that gov-
ern disability accommoda-
tion and it is important to
know and follow the re-
quirements and to use best
practices in doing so. An-
other important considera-
tion is employee retention.
If you have a strong per-
former who could continue
to perform their job with
accommodation, it is likely
worth your while to at
least have the conversation
with them. While the
American’s with Disabilities
Act (ADA) applies to em-
ployers with more than |5
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employees, some states,
including Washington have
laws that offer protections
to most employees with a
disability, as defined by their
laws. Washington State has
a very broad definition of a
disability and also has an
employee/employer paid
benefit mandated and ad-

ministered by the State, Paid

Family and Medical Leave
(PFML). Information about
each of these can be found
at WA State Disability and
Employers PFML.

DARN 1T, | KNOW 8eTT1eR
THAN TO nAvVe A CUP OF
COFFee ArTeR OCTOBeR.

mon accommodations
include: work from home/
hybrid work, intermittent
leave, a leave of absence,
flexible scheduling, an er-
gonomic chair and/or key-
board, a balance ball, re-
served parking, an office
closer to the bathroom,
more bathroom breaks,
etc. According to a US
DOL survey in 2020, 56%
of employers said that the
accommodations cost
nothing.

According to the Job Ac-

Common workplace accom- commodation Network,

modations are generally not
as expensive as employers

75% of employers surveyed
said that the accommoda-

might fear (according to one tion were either very effec-

study the most common

amount is $500). Sometimes

they do not have a direct
cost associated and could
possibly improve productivi-
ty. Some of the most com-

tive or extremely effective.
Additionally, in this survey
employers reported that
direct benefits from the
accommodations included:
* Retaining a valued em-
ployee (90%); * Increasing

Classifying Employees and Contractors

The U.S Department of
Labor has proposed a clari-
fication regarding classifica-
tion of contract worker
versus employee. This pro-
posal would rescind a 2021
rule that control over the
work and opportunity for
profit or loss carry greater
weight than the other fac-
tors used to make this
decision. Under this pro-
posal employers would use
a ‘totality of the circum-
stances analysis,” in which
no factors would have a
pre-determined weight.
The concern that the DOL
has about misclassification
is that they see many cases
where misclassification
unduly disadvantages the
most vulnerable workers
who then lose out on state
and federal benefits and
protections.

The factors used in deter-
mining the status include: |.
Does the worker perform
work that is primary and
integral to the business op-
erations or do they super-
vise any employees, particu-
larly those who do perform
primary work? 2. The per-
manency of the relationship.
3. Is the worker reimbursed
for tools and materials used?
Do they use their own tools,
equipment, and materials? 4.
The nature and degree of
employer control. Who sets
pay and hours? Who deter-
mines what work gets done
and how? Does the worker
work for other clients? 5. Is
their opportunity for the
worker to earn a profit or
lose money? 6. The level of
skill, initiative, judgement,
and ability to compete in the
open market. Do they have

**elaw Advisors, fair Labor Standards Act—
Independent Contractors, March 14, 2022.

their own website/place of
business and have business
cards? Can they perform
their role with minimal
training?**

There are also some fac-
tors that have been deter-
mined as ‘immaterial’ to
the determination of status
such as: *Where the work
is performed; *The lack of
a formal agreement; *Licen-
sure by a state or local
government; and *The
mode of pay.***

Some typical problems that
arise are in the construc-
tion industry where inde-
pendent contractors hire
sub-contractors who do
not meet the preceding
requirements. Another
area is franchises where
the corporate organization
maintains control over
much of how the business

the employee’s productivi-
ty (68%); * Eliminating
costs associated with
training a new employee
(58%); * Increasing the
employee’s attendance
(57%); Increasing the di-
versity of the company
(36%); and * Saving work-
ers’ compensation or oth-
er insurance costs (30%).
Surprisingly, despite these
possible advantages, there
is still an unmet need. It is
estimated that 40% of
employees who could
benefit from an accommo-
dation do not get one.

As we continue to face
challenges with finding
workers and with increas-
ing rates of health diagno-
sis such as diabetes, anxie-
ty, depression, and more,
workplaces need to adapt.

Life is really simple, but we
insist on making it complicat-
ed.—Confucius

is run thus making workers
of these franchises more
like employees of the fran-
chisor. Other sticky areas
arise when for-profit busi-
nesses allow employees or
others to volunteer for
their organizations. Volun-
teers are allowed when
they donate their services
to religious, public service,
and not-for-profit organiza-
tions. More areas of confu-
sion on this topic include
trainees and people who
perform their duties from
home. One rule of thumb
is that if you pay someone
as an employee to do a
particular job, then it is
reasonable to question
calling someone a contrac-
tor (or volunteer) for the
same job. This is true even
when the worker prefers
contractor status.

***US Department of Labor, Wage&Hour Division, fact Sheet
13 Employment Relationship under the FLSA, March 2021.



https://www.hum.wa.gov/sites/default/files/public/publications/Disability%20Q%20and%20A.pdf
https://paidleave.wa.gov/employers/
https://www.whitehouse.gov/briefing-room/statements-releases/2022/07/08/fact-sheet-president-biden-to-sign-executive-order-protecting-access-to-reproductive-health-care-services/

